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UNTIED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

4
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CLERIC US. DISTRICT ¢
PETER MACHLUP, ) Case No.: 110&-0’\[*05[%%;!'& CTOF (
Pro se ) i
Plaintiff, ) Judge: Dan Aaron Poister
v- ;
JEFF T. ASHBY. et al ) PLAINTIFF’'S MEMORANDUM
; , i \
) OPPOSING DEFENDANT’S
Defendants. )
) MOTION TO DISMISS
)

This court should deny Defendant’'s motion to dismiss this matter pursuant to
Federal Rule of Civil Procedure 12(b)(6) because Plaintiff's complaint states a claim

upon which relief can be granted.

Statement of the Facts

1. Plaintiff was deeded an interest in 1570 Woodward Avenue, Lakewood on January
3, 2007 by co-owner Victoria Greenleaf in exchange for valuable consideration.

2. Plaintiff has not recorded his deed with the Cuyahoga County Recorder.

3. On March 24, 2009 the premises and contents at 1570 Woodward Ave., Lakewood,
OH 44107 were damaged by fire, smoke and water used to put out the fire.

4. On October 19, 2009 Jeff Ashby and Assistant Building Commissioner, James Fillar,
declared the Property a nuisance pursuant to Lakewood Ordinances § 1306.521 and
1306.522. Also, on October 19, 2009 Defendants declared and gave notice of intent
to demolish the Property.

5. On October 29, 2009, Plaintiff, as an owner and tenant in common, requested

review of Defendant’s declaration of public nuisance by the Lakewood Board of
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Building Standards and Building Appeals (Board) pursuant to Lakewood Ordinance
§ 1306.522.

. Plaintiff's request for review was sent to the Board via certified mail. And,

. Notice of appeal was also served October 29" to Defendant 1, Jeff Ashby, via email
because he was a signatory, and the adverse party claiming the Property to be a
public nuisance.

. Friday, October 30", in his 12:28 p.m. email, Jeff Ashby stated receipt of the request
for appeal. Additionally, he conditioned adding the appeal to the Board's docket
upon submission to him by Plaintiff of additional notarized documents, submission of
a completed “formal application”, and a $25 fee.

. The “formal application” is noteworthy in its lack of “Appeal” as an option for actions
requested because it is an application for the Board to review building plans, signs,

or code variance.

10. Plaintiff emailed Jeff Ashby, Oct. 30" 1:59 p.m., requesting the statutory basis for

Defendant’s additional requirements.

11.October 30, 2009, 4:08 p.m. email, Defendant “refused to accept” Plaintiff's appeal.

Defendant stated “since you are not formally recognized as a registered stake holder

on the property, | cannot accept an appeal from you.”

12.Friday, October 30", in telephone communication, Jeff Ashby stated to Plaintiff “he

had talked with the law department about this.”
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Law and Argument

Defendant declared Plaintiff's Property a nuisance and stated their intent to
destroy Plaintiff's house. Plaintiff sent a certified letter giving timely notice of appeal to
the proper administrative board. Jeff Ashby, the opposing party, the same individual
who declared the property a nuisance, denied Plaintiff a hearing. He intercepted the
appeal to the Board and rejected it. Defendant rejected Plaintiff's request for a hearing
because Plaintiff's interest had not been recorded with the county recorder.

1. Plaintiff exhausted his state remedies and is entitled to recovery for
violations of his procedural due process rights pursuant to § 1983.

Generally, a plaintiff may not recover for due process violations under § 1983 if
he fails to exhaust state law remedies as “postdeprivation remedies made available by
the State can satisfy the Due Process Clause.” Parralt v Taylor, 451 U.S. 527, 538
(1981). Defendant claims that Plaintiff has failed to exhaust state law remedies as
Plaintiff should have appealed the “Board’s unfavorable decision” to State court.
Defendant’s motion to dismiss, p.4. This argument would be a lot more convincing if
Plaintiff had actually been granted a hearing, and from this hearing the Board had
issued a decision subject to appeal. Defendant significantly misstates these
circumstances. Since Plaintiff was not granted a hearing (the violation of right
complained of in Count 1), and thus no subsequent “order, adjudication, or decision”
issued, what exactly was a State court supposed to review pursuant to R.C. § 25067

Ohio Revised Code § 2506.01 states that “every final order, adjudication, or
decision of any ... board, ... of the state may be reviewed by the court of common
pleas of the county” [emphasis added] Here, the facts are missing that the Board even
has knowledge of Plaintiff's appeal because the party alleging nuisance intercepted the

certified letter requesting a hearing from the board. Plaintiff was not granted a hearing,
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and thus no order, adjudication, or decision issued from the Board to review or that
could be appealed pursuant to § 2506.01.

If one considers ‘the refusal by Defendant to grant a hearing’ a final order able to
be appealed under § 2506.01 then Defendant can hardly complain because Plaintiff
filed this action in the Cuyahoga Court of Common Pleas. This action was removed by
Defendant’'s motion. If Defendant wanted the Cuyahoga Court of Common Pleas to
adjudicate this matter in accordance with their duty to enforce due process, Defendant
should not have requested its removal? Defendant availed himself of this Court’s
jurisdiction. It is disingenuous for Defendant to now claim Defendant desires review by
the county court of common pleas.

These circumstances are distinguished from those in Gardner as Gardner
requested and received a hearing, and a subsequent opinion issued that the court of
common pleas could review on appeal. Gardner v. City of Cleveland. 656 F. Supp. 2d
751 (N.D. Ohio, 2009). Here, Plaintiff was not afforded a hearing and thus there is no
issuing “order, adjudication, or decision” to appeal, affirm, reverse, or modify. There is
just violation of Plaintiff's fundamental right to some legal process before Defendant
gains the right to demolish a house by unproven arbitrary declaration.

2. Plaintiff has a legally protected interest and Plaintiff has standing. Further,
Plaintiff’s burden to verify his standing has yet to occur.

Defendant states that “the requirements of due process are not triggered unless
the Plaintiff demonstrates that he has a viable property interest, and, absent that
demonstration, there can be no constitutional violation committed.” Defendant’s motion,

p.6. This significantly misstates the law regarding standing. Additionally, this misstates

the facts, as Defendant appears quite able to commit constitutional violations. Review
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by a court, however, is limited to those matters that state an Article Ill case or
controversy. Lujan v Defenders of Wildlife, 504 U.S. 555 (1992); Fairchild v. Hughes,
258 U.S. 126, 129-130 (1922).

Courts are precluded by the Article lil case or controversy requirement to
reviewing only those matters brought by a party with standing, including an injury in fact:
“an invasion of a legally-protected interest which is (a) concrete and particularized, Allen
v. Wright, 468 U.S. 737, 756 (1984); Warth v. Seldin, 422 U.S. 490, 508 (1975), Sierra
Club v. Morton, 405 U.S. 727, 740-741, n. 16 (1972); and (b) "actual or imminent, not
‘conjectural’ or ‘hypothetical,” Whitmore, supra, 495 U.S. at 155 (quoting Los Angeles v.
Lyons, 461 U.S. 95, 102 (1983)).

The standing requirements are not friggering at the initiation of an action as “they
are not mere pleading requirements, but rather an indispensable part of the plaintiff's
case.” Lujan v Defenders of Wildlife, 504 U.S. 555, 561 (1992). Plaintiff's burden
regarding standing is the same as any other element on which Plaintiff bears the burden
of proof, “i.e., with the manner and degree of evidence required at the successive
stages of the litigation.” Id. at 561; Gladstone, Realtors v. Village of Bellwood, 441 U. S.
91, 114-115, and n.31 (1979). At the pleading stage, and to survive a motion to
dismiss, like this one, there is a presumption of general factual allegations.

Plaintiff has every expectation that this Court will only hear justiciable matters
consistent with its Article Ill duty not to render advisory opinions. Plaintiff is prepared to
make a satisfactory showing to this Court verifying his legally protected interest; Plaintiff
has a properly executed deed granting him an interest in the Property and making him a

tenant in common. Plaintiff respects the constitutional limitations placed on this Court
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