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Wilshire Credit Corporatlo% g gereiting

agent for Wells Fargo rﬁc(aﬁlT stee : Ce Coml
for the MLMI Trust Sefie RQ05HESN . STUART A FRIEDMAN ™
: CV 09 712707
14523 SW Millikan Way, Suite 200 :
P.O. Box 8517 :
Beaverton, OR 97005 i NOTICE OF APPEAL OF FINAL ORDER
i OF THE CITY OF LAKEWOOD BOARD OF
Appellant, : BUILDING STANDARDS, PURSUANT TO
V. RC § 2506.01

City of Lakewood

Division of Housing and Building
12650 Detroit Ave.

Lakewood, OH 44107

s /080 pzrosiTED

Appellee 1S 6r)3r

LTU 112008

In re: 1482-1484 West 117" Street
Lakewood, OH 44107

Pursuant to R.C. 2506.01, notice is hereby given that
appellant, Wilshire Credit Corporation, as servicing agent
for Wells Fargo Bank, N.A. as Trustee for the MLMI Trust
Series 2005-HE2, appeals to the Cuyahoga County Court of
Common Pleas from the final Order issued by the City of
Lakewood Board of Building Standards on November 11, 2009
that the structure located on the subject property had been
declared a public nuisance per Ordinance 40-09, Section
1306.521 and 1306.522 and would be demolished at the cost

of the Appellant. A copy of the Order is attached as

CV09712707
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Exhibit “A”. The appeal is filed on questions of law and
fact.

Pursuant to R.C. 2505.12(B), appellant is not required
to post a supersedeas bond. The Order from which appellant
is filing this appeal is a final administrative order as
defined in RC § 2505.02.

RespectAully submitted,

Matthew I. McKelvey (0074762)
Romi T. Fox (0037174)
LERNER, SAMPSON & ROTHFUSS
Attorneys for Appellant

120 East Fourth Street, 8th Floor
Cincinnati, Ohio 45202-4007
513-241-3100

attyemail@lsrlaw.com



CERTIFICATE OF SERVICE AND FILING

I hereby certify that a duplicate original Notice of
Appeal was filed with the City of Lakewood Division of
Housing and Building, 12650 Detroij Lakewood, Ohio
44107, on the 9 day of December

Matthew I. McKelvey <
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12650 Detroir Avenue o 44107 = (216) 5296630 o FAX (216) 525-5934
wrw oasdakewood.com

Novetnber 11, 2009

Matthew McKelvey

Lerner, Sampson & Rothfus
120 East Fourth Stteet
Cincinnati, OH 45202-4007

Ms. Mariana Sanic Wells Fargo Baok as Trustee for the MLMI Trust
c¢/o Sunny Real Estate Sexvices, LLC Series 2005-HE2

1438 W. Clifton Blvd. 9062 Old Annapalis Road

Lakewood, OH 44107 Columbia, MD 21045

Via Cettified Mail

Re:  Appeal to Lakewood City Boatd of Building Standards
1482-84 W, 117" Street
Lakewood, OH 44107

Dear Mr. McKelvey:

On October 15%, 2009 a letter via certified mail from the Lakewood Building Department was
sent to inform Ms. Marana Sanic and Wells Fargo Bank as Trustee for the MUMI Trust that the
above-mentioned property had been declared a public nuisance per Ordinance 40-09, Section
1306.521 and 1306.522. That letter setved as written notice of the intent to demolish the property
under that same ordinance

That letter also explained that under Section 1306.522 9 (e) (1) (A) of the ordinance the notified
parties have the Right to Appeal that order to the Lakewood Board of Building Standards within
10 days of setvice of that notice. The certified mail receipt confitmed that notice was received on
October 21*, 2009. The deadline to file the appeal was then established as Monday, November 2™,

2009.

The Lakewood Building Department received from your office the appeal application to the
Board of Building Standatds on November 5%, 2009. Since the appeal was filed aftet the
established deadline, the Commissioner’s intent to demolish becomes a final order pursuant to
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EXHIBIT 4
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Section 1306.522. Section 1306.522(G) states: “Any notice served by the Commissionet shall
automatically become 2 final order if a written notice of appeal befote the Boatd is not filed in the
office of the Board within the time set forth above.”

Please be aware that you may further appeal the Commissioner’s intent to demolish under Section
1306.522 (2), which states: Appeal to court of competent jurisdiction: “Notwithstanding any
provisions contained herein, the ownet ot person in control of the structure shall have the right to
appeal the decision and order of the Boatd to a court of competent jurisdiction. In the absence
of an appeal, all actions taken shall constitute a valid exercise of the police powers of the City of
Lakewood.”

I am returning the application materials and check fot the application filing fee (Check No.
1532840) in the amount of $25.00.

If you have any questions please contact Nora Hurley, Law Ditector, at 216.529.6034.

Sincerely,

Dru Siley
Boatd Sectetary
Assistant Ditectot, Planning and Development

cc

Nora Huley, Law Dircctor,

Nathan Kelly, Directot of Planning,

Jcff Ashby, Assistant Director of Public Safety,

Robert Apanasewicz, Assistant Building Commissionet
File

Bnclosures:

Check No. 1532840, $25.00, Lerner Sampson & Rothfus (Original)

Board of Building Standards Application, Received 11-05-09 (Copy)

Letter from Matthew McKelvey, Attorney, Lerner Sampson & Rothfus, Dated 11-04-09(Copy)

Lettet from Jeff Ashby, Robert Apanasewicz, Lakewood Building Department, Dated 10-15-09 (Copy)
Registered mail confumation receipt, signed 10-21-09 (Copy)
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COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

Wilshire Credit Corporation, as
servicing agent for Wells Fargo
Bank, N.A. as Trustee for the
MLMI Trust Series 2005-HE2
14523 SW Millikan Way, Suite 200
P.O. Box 8517

Beaverton, OR 97005

Appellant,
V.

City of Lakewood

Division of Housing and Building
12650 Detroit Ave.

Lakewood, OH 44107

Appellee

In re: 1482-1484 West 117"
Street
Lakewood, OH 44107

Now comes appellant,

servicing agent for Wells Fargo Bank,

the MLMI Trust Series 2005-HE2 and hereby moves

pursuant to R.C. 2505.09,
Appellee’s Order for demolition
2009,

forth in the following Memorandum.

Wilshire Credit Corporation,

FILED
009 0EC 11 1P 355

Case No.

GERALD £. FUERS |
CLERK OF COURTS

Judge
CUYAHDGA COUNTY

MOTION FOR STAY OF EXECUTION OF
FINAL ADMINISTRATIVE ORDER

EDMAN
Judge: STUART A FRIEDM

v 09 712707

as
N.A. as Trustee for

this Court,

for an Order staying execution of

issued on November 11,

from which appellant has appealed for the reasons set

60946475

CV09712707
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Resbepctfully submitted,

Matth¥w I. MCKelvey (0074762)
Romi T. Fox (0037174}

LERNER, SAMPSON & ROTHFUSS
Attorneys for Appellant

120 East Fourth Street, 8th Floor
Cincinnati, Ohio 45202-4007
513-241-3100




CONCURRENT FORECLOSURE FACTUAL BACKGROUND

Appellant, Wilshire Credit Corporation, as servicing
agent for Wells Fargo Bank, N.A. as Trustee for the MLMI
Trust Series 2005-HE2 filed a Complaint in Foreclosure on
June 20, 2008, captioned as Wells Fargo Bank, N.A. as
Trustee for the MLMI Trust Series 2005-HE2 c/o Wilshire
Credit Corp. (14523 Sw Millikan Way Suite 200 P.O. Box 8517
Beaverton, OR 97005) vs. Mariana Sanic, et al., under Case
No. 2008-CV-662848. See Exhibit A Foreclosure Complaint
for 2008-CV0662848. Appellant is owed from the mortgagor
Mariana Sanic the sum of $203,939.92 with interest at
11.05% from January 1, 2008. A Default Judgment was entered
against Mariana Sanic on September 25, 2008. Following a
bankruptcy action filed by Mariana Sanic in Florida under
Case number 08-93252, the Judgment Entry was adopted on
October 19, 2009 and Wells Fargo Bank filed a Praecipe for
Order of Sale with the Court on October 27, 2009.
Currently, Appellant is awaiting a sale date to be
scheduled.

PUBLIC NUISANCE FACTUAL BACKGROUND

Under City of Lakewood section 1703.13 (Ordinance 59-

08), Appellant is considered an Owner of the subject real

property at 1482-1484 West 117" Street in Lakewood, Ohio as



being a mortgagee or receiver in possession. On June 26,
2009, The City of Lakewood issued a Correction Notice to
Mariana Sanic, with the service address of 1438 West
Clifton Blvd.; Lakewood, OH 44107. See Exhibit B
Correction Notice. The correction notice detailed the
specific list of repairs necessary for City of Lakewood
code compliance to the interior and exterior of the
property. The correction notice provided Ms. Sanic until
July 26, 2009 to completely repair the subject property. A
copy of the letter was not provided to the Appellant.

On October 15, 2009, the City of Lakewood issued an
Intent to Demolish to Mariana Sanic and to Wells Fargo
Bank, as Trustee for the MLMI Trust Series 2005-HE2 at the
address of 9062 0Old Annapolis Road; Columbia, MD 21045.
See Exhibit C. This Intent to Demolish provided a 10 day
right to appeal the order to the Lakewood City Board of
Building Standards. See id. This Intent to Demolish did
not contain a list of the interior and exterior correction
repairs necessary to bring the property into city code
compliance.

On Thursday October 29, 2009 at 4:22 P.M. EST, in an
email from Assistant Building Commissioner Robert
Apanasewicz to Appellant’s assigned representative Matt

Ratalsky, the City of Lakewood first provided the list of



1

repairs to “owner” Wilshire Credit Corporation, as well as
the necessary appeal paperwork to submit to the City of
Lakewood. This email also told Appellant that it had 2
business days to file an appeal (due according to the email
on Monday November 2, 2009). See id.

On November 5, 2009, exactly seven days from the date
Appellant was first provided with the list of repairs, a
Notice of Appeal filed with the City of Lakewood. See
Exhibit E.

On November 11, 2009, the City of Lakewood issued a
Final Order denying Appellant’s Notice of Appeal stating
that the right to appeal expired on November 2, 2009 after
certified mail receipt was signed by Appellant on October
21, 2009. See Exhibit F.

MEMORANDUM

Appellant argues that the City of Lakewood has denied
an owner due process under the Ohio Revised Code; under the
14" Amendement of the United States Constitution; and under
supporting appellate case law under the State of Ohio.
Appellant moves the Court for an Order staying execution on
the City of Lakewood’s Intent to Demolish Order and further
moves this Court for an Order remanding this matter to the
City of Lakewood for an appropriate Appeals hearing on the

Intent to Demolish.



Appellant Wilshire Credit Corporation, as servicing
agent for Wells Fargo Bank, N.A. as Trustee for the MLMI
Trust Series 2005-HE2 is an “owner” of the subject property
under City of Lakewood section 1703.13 which states that
Owner means .. a mortgagee or receiver in possession.

Under Ohio Revised Code 715.26 (B), “at least thirty
days prior to the removal or repair of any insecure,
unsafe, or structurally defective building, the municipal
corporation shall give notice by certified mail of its
intention with respect to such removal or repair to the
holders of legal or equitable liens of record upon the real
property on which such building is located and to owners of
record of such property.” See O.R.C. Sec. 715.26(B).

Under Nucklos v. Board of Building Appeals (2001 WL
1606806 (Ohio App. 5 Dist.), the Court found that a notice
of demolition was insufficient where neither the legal
notice nor the letter informed the owners of what repairs
are needed to bring the building up to code; without such a
statement of the particulars, the owners are deprived of a
reasonable time to make repairs. See id at p. 4.

Under the 14'™ Amendment of the United States
Constitution, no state shall deprive any person of life,
liberty, or property, without due process of law. See U.S.

Const., Am XIV.



In this particular instance, the Appellant has been
denied due process by the City of Lakewood. First,
Appellant’s pending foreclosure action in Cuyahoga County
Court provided the appropriate address in which to serve
any notice. The Complaint provides for the address as
14523 SW Millikan Way Suite 200; P.O. Box 8517; Beaverton,
OR 97005. See Exhibit A. The City of Lakewood did not
send certified mail to this address by certified mail to
comply with Ohio Revised Code 715.26(B). Their certified
mail shows an address of 9062 0ld Annapolis Road; Columbia,
MD 21045.

Further exterior and interior Correction Notice, dated
Jun 26, 2009, was only sent to Mariana Sanic, it was not
mailed at all to the Appellant. See Ex. B. As an “Owner”
under the City of Lakewood’'s definition as cited in section
1703.13, the Appellant should have been served with this
Correction Notice. Because the City of Lakewood ignored
serving an owner, the Appellant was denied an opportunity
to review and consider initiating repairs.

The October 15, 2009 Intent to Demolish letter also
was mailed to the Columbia, Maryland address for Wells
Fargo and not the proper Beaverton, Oregon address provided
on the filed Complaint in Foreclosure. See id. Also, the

October 15, 2009 letter did not provide the Appellant a
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list of interior and exterior corrections as cited by the
City. See id. 1Instead, in provided an arbitrary 10 day
time frame in which to appeal the City of Lakewood’s Intent
to Demolish before the City took action against the
property. See id.

The City of Lakewood has violated the Appellant’s
constitutionally-protected due process rights by failing to
provide an owner of property with a list of required
repairs before taking municipal action against the
property. The Appellant is denied due process by not
knowing the reasons upon which the Appellee seeks to take
an action against real property, such as demolishing the
structure on the real property. Further, the Appellee’s
Intent to Demolish letter sought to shrink the 30 day
notice provision as mandated in the Ohio Revised Code
Section 715.26 (B) down to 10 days.

In fact, the first opportunity that the Appellant
learned of the particulars of thé Intent to Demolish was
the email correspondence dated October 29, 2009 at 4:22pm
when the City first provided the June 26, 2009 interior and
exterior corrections to the Appellant. After receipt of
the statement of particulars from the City, as well as the
necessary appeal forms and filing fee as required by the

City, an Appeal was filed seven days later on November 5,



2009 - well within the City’s 10 day appeal window - as
certainly within the 30 day legal notice requirement as

provided in O.R.C 715.26(B).

Concurrent appellate decision in the State of Ohio
find in Appellant’s favor regarding the ability of mortgage
lender to make repairs to a condemned property. Also, in
Nucklos v. Board of Building Appeals, the Court found that,
*under Ohio law, where a building fails to comply with the
building code requirement and is a dangerous and unsafe
condition, it can be razed by municipal officials when
properly authorized by the ordinance. However (Emp. Added),
where the building can be repaired and the danger to the
public is not so imminent that it requires immediate razing
of the building the owner must be given a reasonable time
in which to repair the building, if he so desires”. See

Abraham v. City of Warren (1940), 67 Ohio App. 492, and

Fifth Urban, Inc. v. Bd. Of Bldg. Standards (1974), 40 Ohio

App.2d 389, 399.

Appellant had an contractor bid approved and contacted
the City, expressing a willingness to make the necessary
repairs to the property after the foreclosure sale
concludes. The approved contractor bid includes complete
repair of the interior and exterior correction list as

provided in the June 26, 2009 letter to Mariana Sanic. To



